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.  INTRODUCTION?

Enacted 28 years ago, the New Jersey Code of Criminal Justice wrought changes in
sentencing practice and policy, both substantive and procedural, that constituted a major, if not
revolutionary, advance over the scheme it supplanted. In short, the Code imposed a rational and
comprehensive framework for imposing sentencing on a system that plausibly could be
characterized as anarchic.

That having been said, 28 yearsis a substantial period of time by any measure, and much
has changed since 1979. Specificaly, during the intervening years between the Code's
enactment and the present, the Legislature has consistently amended the Code by adding
provisions that defined new crimes or modified (typically through enhancement) punishment for
existing offenses.  This ongoing accumulation of new provisions has, to some observers,
fundamentally altered the underlying philosophy and architecture of the sentencing scheme
established by the Code and envisioned and championed by those responsible for bringing the
Code into existence.

This report endeavors to accurately chart these changes and to place them in a context
that enables the reader to clearly appreciate the extent to which sentencing law and practice has
been steadily transformed since 1979. It cannot be too strongly emphasized that the content of
this document is intended to be descriptive rather than prescriptive — no opinion or judgment is

proffered as to the wisdom or propriety of the enactments described herein. The Commission to

! The Commission gratefully acknowledges and appreciates the extensive research and
preparation of this report by its former Executive Director, Ben Barlyn. Ben has since left the
Commission to serve as an assistant prosecutor with the Hunterdon County Prosecutor’ s Office.
Although individual members of the Commission may not necessarily agree with every
statement or principle of law or policy as contained in the report, the Commission is strongly
unanimous as to its agreement with the overarching thesis and fundamental principles discussed
herein.
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Review Criminal Sentencing does strongly hope that this report precipitates a much-needed and
manifestly long-overdue discussion among key stakeholders, including the judiciary, elected
officias, law enforcement, the defense bar, corrections officials, and, importantly, the general
public, regarding whether to engage in a comprehensive evaluation and reassessment of the

Code' s sentencing scheme and consider whether systemic reform is required.
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II. THE DEVELOPMENT OF NEW JERSEY’S PRESENT
SENTENCING SCHEME

Although New Jersey’s Code of Criminal Justice (The Code) was enacted in 1978 and
became effective the following year, its lineage can be traced as far back as the 1930s. It was
then that the American Law Ingtitute (ALI) chose to focus its attention on the state of American
criminal law and criminal procedure. Comprised of distinguished jurists, the ALI was founded
in 1923 in order “to promote the clarification and simplification of the law and its better
adaptation to socia needs, to secure the better administration of justice, and to encourage and
carry on scholarly and scientific legal work.” Following World War 11, the ALI appointed an
eminent Columbia law professor, Herbert Wechsler, to oversee the development of a model
penal code (MPC).

The ALI intended that the MPC serve as a legidative blueprint that could be considered
and subsequently codified by state legislatures. In thisregard, the MPC served as a model piece
of legidlation: its explicit purpose was to transfer the power to make criminal law from the
common-law making judiciary to the statute-law making legislation. The ALI also intended that
the MPC be comprehensive. In its effort to guide the court’s discretion in applying the rules
generated by the legidature, the MPC I€ft little to chance. Finally, the MPC was a code insofar
asit embodied arational system of criminal law, rather than just a compendium of existing rules.
This system served to promote certain clearly identified “purposes,” which the drafters made

explicit. Those purposes were then implemented in the “principles,” “provisions,” and
“definitions’ that comprise the bulk of the MPC.
The ALI’s work on the MPC culminated in the completion of afinal draft in 1962. Six

years later, at the instigation of then-Governor Richard J. Hughes, New Jersey embarked on an
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ambitious effort to modernize its criminal laws. Specificaly, a report of the Joint Legidlative
Committee to Study Crime and the System of Criminal Justice in New Jersey proposed the
establishment of a Criminal Law Revision Commission (“The Knowlton Commission”).
Chaired by Professor Robert E. Knowlton of Rutgers Law School, this commission was
expressly mandated by statute to “modernize the criminal law . . . to embody principles
representing the best in modern statutory law . . . to eliminate inconsistencies, ambiguities,
outmoded and conflicting, overlapping and redundant provisions and to revise and codify the law
inalogical, clear and concise manner.”

The Knowlton Commission issued its two-volume Final Report in October 1971. A
review of the Final Report, as well as subsequent writings by Professor Knowlton, highlight that
the principal source for many of the Knowlton Commission’s proposals was the MPC, although
many variations were imported from certain states that had preceded New Jersey in the adoption
of penal codes. Legidation to create a New Jersey Code of Criminal Justice was first introduced
into the Legislature in 1975. On August 10, 1978, then-Governor Brendan T. Byrne signed the
Code of Crimina Justice into law, which was codified in Title 2C of the New Jersey Statutes

Annotated. The Code itself became effective on September 1, 1979.
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I11. BASIC SENTENCING UNDER THE 1979 CODE

Prior to the enactment of the Code, judicia discretion in New Jersey with respect to
sentencing was essentially unfettered. This was directly attributable to the absence of a coherent
and rational legidative statutory framework for channeling or guiding ajudge’ s decision-making
process with regard to formulating sentences. Consequently, judges were guided only by the
general sentencing goals of rehabilitation, retribution, incapacitation, deterrence and protection
of the public. Because for many judges the primary focus was on the rehabilitation of the
offender, sentencing prior to the enactment of the Code was intrinsically “offender-oriented,”
with the punishment governed more by the particular circumstances and characteristics of the
offender than by the severity of the crime or crimes for which he or she was convicted. Other
judges, however, emphasized deterrence and punishment as the basis for imposing a particular
sentence.

Patterned closely after Articles6 and 7 of the ALI, Chapters 43 and 44 of the New Jersey
Penal Code represented a dramatic and fundamental break with sentencing philosophy and
practice that prevailed prior to its adoption. In 1984, the Supreme Court of New Jersey
expounded on this paradigmatic shift in two seminal sentencing decisions, State v. Roth and

State v. Hodge. The Court emphasized that the transcendent theme of the Code’'s sentencing

provisions was the replacement of the unfettered discretion of sentencing judges with a
structured system that identified the permissible aims of punishment and established a general
framework to guide judicial discretion and in a manner that promoted greater uniformity in
sentencing. This entailed the abandonment of the rehabilitative model and its replacement with a
system premised on “just deserts,” with the paramount goal being that the punishment fit the
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crime, not the criminal, and that there be a predictable degree of uniformity in sentencing. The
Code's elevation of uniformity as its preeminent objective was eloquently articulated by Justice
Daniel O’'Hern, who proclaimed on behalf of the Court in Hodge that “there can be no justice
without a predictable degree of uniformity in sentencing,” and that the “loss of unfettered

discretion may be the price of even handed justice.”

A. A COMPREHENSIVE SENTENCING ARCHITECTURE

Like the ALI, the Knowlton Commission expressly envisioned and advocated for an al-
encompassing and coherent statutory framework to govern the disposition of offenders.
Drawing heavily from the MPC, the Knowlton Commission proposed the promulgation of two
chapters of the Code to govern sentencing. One (Chapter 43) specifically defined the authorized
modes (i.e., probation, fines, imprisonment) and quantum of punishment. Another chapter,
(Chapter 44) set forth the criteria for imposing or withholding authorized punishment. The
Knowlton Commission’s recommendations were ultimately embraced by the Legislature, with

certain modifications, when the Code was enacted several years later.

B. THE GRADING OF CRIMES BY DEGREE

The Code brought all crimes within the scope of four graded categories, thus precluding

the disarray and irrationality that results when legislators fix a specific penalty each time they

create a new crime. Indeed, the existence of these categories and of crimes classified within

them was intended by the Knowlton Commission and MPC drafters to give the legislature an
opportunity to consider in arational way the proper grading of anewly created crime.

When enacted in 1978, the Code categorized indictable crimes by degree: specificaly,
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there are four degrees of crimes of escalating severity, each with a corresponding range of
imprisonment. For example, a first degree crime is punishable by an ordinary term of
imprisonment [of] between ten to twenty years. The ordinary range of imprisonment for a
second degree offense is between five and ten years; athird degree offense is between three and

five years, and afourth degree offenseis up to 18 months.

C. THE IN/OUT DECISION

In imposing an appropriate sentence, the judge must determine, in the first instance, the
degree of the crime for which the defendant has been convicted. The degree of the crime
determines not only the range of punishment, but also whether the defendant will be sentenced to
imprisonment. Under the Code, a defendant must, absent the most extraordinary circumstances,
be sentenced to a term of imprisonment (as opposed to a non-custodial term) upon conviction for
afirst or second degree crime. On the other hand, for any crime, other than a crime of the first
or second degree, there is a presumption of non-incarceration for first offenders. There is no
presumption either for or against imprisonment with regard to repeat offenders convicted of a
third or fourth-degree crime. These facets of the Code are graphically depicted below in

Diagram A.
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Diagram A.

Ordinary Terms of Imprisonment Authorized by the NJ Code of Criminal Justice

Pre-Natale (2005)
Degree Bottom Range Presumptive Term Top Range
1% 10 years 15 years 20 years
2nd 5years 7 years 10 years
3d 3years 4years 5years
4" 0 months 9 months 18 months
* Presumption of Imprisonment Applicable
* Presumption of Non-Incarceration For First-Time Offenders

Finally, the presumption of imprisonment for first and second degree crimesis not
satisfied by what is known as a* split sentence” of up to 364 daysin acounty jail as acondition
of probation. Thus, even where a sentencing court has decided to sentence a second degree
offender asif he or she had been convicted of athird-degree offense, the court isstill required to
impose a state prison term of between three to five yearsin order satisfy the presumption of
imprisonment.

D. THE [FORMER] ROLE OF PRESUMPTIVE TERMS

Upon ascertaining the degree of the crime and whether incarceration is required, the
sentencing court then determines the appropriate sentence within the applicable range. From the
effective date of the Code in 1979 until 2005, sentencing courts were required to start the
sentencing process at the presumptive term, which is the mid-point within each of range
(including ordinary and extended terms) of incarceration. The applicable provision, N.J.S.A.
2C:44-11(1), expressly required that the court “shal impose” the presumptive term for the
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offense unless “the preponderance of aggravating and mitigating factors weighs in favor of a

higher or lower term . . .”  Stated differently, if the applicable aggravating and mitigating
circumstances were in equipoise, i.e., balanced each other, the sentencing court was required to
impose the presumptive sentence.

In the wake of several watershed United States Supreme Court sentencing opinions,

beginning with Apprendi v. New Jersey in 2000, the constitutionality of N.J.S.A. 2C:44-1f(1)

was abruptly called into question for reasons that need not be explained in this report.
Ultimately, the issue was resolved by the Supreme Court of New Jersey in 2005 when it issued

its opinion in State v. Natale. In Natale, the Court did indeed conclude the presumptive term

provision was congtitutionally infirm under both the Federa and State constitutions. As a
remedy, the Court struck down presumptive sentences altogether. Accordingly, judges are no
longer compelled by statute to begin their sentencing determinations at the mid-point of each
sentencing range.

E. DOWNGRADING OF SENTENCES

As noted previously, the Code also provides an additional sentencing alternative for
crimes of the first or second degree. In such cases, where the court is clearly convinced that the
mitigating factors substantially outweigh the aggravating ones, it may sentence the offender to a
term appropriate for a crime one degree lower. Consistent with the “just deserts’ philosophy of
the Code, the trial court must weigh the factors with a focus on the seriousness of the offense
rather than on the defendant and his prospects of rehabilitation. The court’s determination to
impose a downgraded sentence does not bar the imposition of any sentence within the range of
that lower degree offense.  The court must reweigh the factors in selecting the length of

sentence. Moreover, the court cannot use the mitigating factors previously relied upon to also
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justify the imposition of a sentence less than the presumptive term since to do so would

constitute impermissible double counting.

F. AGGRAVATING AND MITIGATING FACTORS

Statutory aggravating and mitigating factors are particular circumstances or
considerations enumerated by the Code relevant to culpability that provide an objective basis to
either increase or decrease punishment in agiven case. These factors serve two distinct purposes
under the Code. In the first instance, their applicability and the weight determine the length of a
particular term of imprisonment within the appropriate range. Prior to the Natale decision
referenced earlier, after making findings of fact on the record as to the existence of the
enumerated aggravating and mitigating factors, the judge weighs those factors and determines
whether to deviate either above or below the presumptive term for the applicable range. If the
aggravating and mitigating factors were in equipoise, the court was required to impose the
presumptive term.

The second purpose of aggravating and mitigating factors is to guide the sentencing
court’s discretion to impose a period of parole ineligibility as part of a sentence. In particular,
the sentencing court has the authority to impose a period of parole ineligibility provided it is
“clearly convinced” that the aggravating factor or factors substantially outweigh the applicable
mitigating factor(s). In such circumstances, the court may fix a period of parole ineligibility up

to one-half of the sentence imposed.

G. EXTENDED TERMS OF IMPRISONMENT
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As originally conceived by the Legidlature, the Code's original sentencing framework is
in fact two-tiered by virtue of a second set of sentencing ranges and corresponding presumptive
terms (depicted below in Diagram B) applicable to those defendants eligible for extended terms
of imprisonment. The Code now authorizes the imposition of both discretionary and mandatory
extended terms of imprisonment when certain conditions are found by the sentencing court.
These statutory predicates include the number and type of prior convictions incurred by the
defendant or the existence of an operative fact about the offense that elevates its severity. Prior
to being declared facially unconstitutional by the Supreme Court of New Jersey in a 2005

decision, State v. Franklin, the Graves Act extended term provision embodied both findings:

before imposing a mandatory extended term provision under the Graves Act, a judge was
required to find by a preponderance of the evidence at a post-trial hearing that the defendant used
or possessed a firearm during the commission of the instant offense and that the defendant had
been previously been convicted of at least one firearms-related crime. Pursuant to the decision
in Franklin, any finding regarding the use of a firearm that exposes a defendant to a mandatory

extended term of imprisonment must now be made by ajury rather than the sentencing judge.
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Diagram B

Extended Termsof Imprisonment Authorized by the NJ Code of Criminal Justice

Pre-Natale (2005)
Degree Bottom Range Presumptive Term Top Range
1% 20 years 50 years Life
2nd 10 years 15 years 20 years
3d 5years 7 years 10 years
4" None None 5years
E.  FINES

The original Code incorporated only one provision, N.J.S.A. 2C:43-3, that authorizes the
imposition of fines. Prior to the Code’'s enactment, as observed by the Knowlton Commission,
“there [were] scattered throughout the New Jersey Statutes many maximum fines ranging in
amount from $25 to $100,000.” The new provision provided that a person who has been
convicted of an offense may be sentenced to pay a fine in amounts not to exceed $100,000 for
crimes of the first and second degree and $7,500 for third and fourth degree crimes.

A corresponding provision, N.J.S.A. 2C:44-2, delineated the criteria, including ability to
pay, intended to govern ajudge’ s discretion whether to impose afine in the first instance, and, if
so, the appropriate amount. As explained by the Knowlton Commission, the purpose of this
section is to inhibit the merely routine imposition of a fine, at least when other types of
disposition have been authorized. Thus, this section “rationalize[d] the instances in which afine
or restitution is appropriate when used as the sole punishment or as an additional punishment,
and establishes criteriafor the imposition of afine and for its payment.”
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F. ILLUSTRATION

The following is an illustration of the above principles. Assume that a defendant has
pleaded guilty to second-degree robbery. A presentence report prepared prior to the defendant’s
sentencing discloses that he has never been arrested before the instant offense. The report also
reveals that the victim of the crime was seventy-years-old when robbed.

Because the conviction was for a second degree crime, the defendant must: 1) be
sentenced to aterm of imprisonment, and 2) receive a sentence anywhere from five to ten years,
the range applicable to a second-degree crime absent circumstances that would warrant a
downgraded sentence. Before the 2005 Natale decision, if the court determined that the
applicable aggravating factor (the victim’s age) and the applicable mitigating factor (defendant’s
lack of a criminal history) were in equipoise, it was obligated to impose a presumptive term of
seven years. However, a court also has the discretion and authority to sentence a defendant
below or above a presumptive term within an applicable range depending on the particular
weight a judge assigns to the applicable aggravating and mitigating factors. Presently, the
sentencing court can begin its determination anywhere within the applicable range.

G. THE PREFERENCE FOR DISCRETIONARY SENTENCING

To be certain, the framework outlined above imposed substantial constraints on the
exercise of judicial discretion regarding the imposition of punishment, particularly as contrasted
with pre-Code sentencing practice. Yet within the Code's sentencing framework, judges
nonetheless retained substantial latitude with respect to the disposition of a particular offender
based on the particular circumstances of the offense and the characteristics of the individual

offender. In essence, the Code philosophically eschewed a “one-size fits al” conception of
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punishment. This point is underscored by the virtual absence of provisions that compelled or
mandated a specific sentence for a given crime. Indeed, when enacted, the Code authorized the
imposition of a mandatory period of parole ineligibility in only one circumstance: the court was
required to impose a five-year period of parole ineligibility upon a defendant convicted of a sex
crime who has previously been convicted of asimilar offense.

Likewise, the Code authorized, but did not compel, the imposition by sentencing judges
of: 1) monetary fines, 2) restitution, 3) parole ineligibility terms as part of a particular sentence,
4) extended terms of imprisonment, and 5) consecutive (back-to-back) terms of imprisonment for
multiple convictions. With regard to the latter and important facet of sentencing, the Code did
incorporate a section that addressed the imposition of concurrent and consecutive sentences, but
that provision did not define with any degree of specificity the standards which should be applied
by trial courts in imposing sentences of imprisonment for more than one offense. The Code
therefore reposed that determination, as with the other four enumerated above, within the sound

discretion of the sentencing court.
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V. THE PAROLE ACT AND ACTUAL TIME SERVED

A. INTRODUCTION

Assume again that our hypothetical robbery defendant discussed earlier receives the
maximum sentence — 10 years — for his second degree conviction.  Further suppose that the
sentencing judge elects not to impose a discretionary period of parole ineligibility so the sentence
is, in common parlance, “flat,” i.e., imposed without a parole ineligibility period. In this
circumstance, when is the defendant eligible for release from confinement? In New Jersey,
defendant’s earliest actual parole eligibility date -- the date that the adult inmate is, in fact,
eligible for release -- is one year, 11 months, and five days. Put differently, defendant is eligible
for parole after serving only one-fifth of the term imposed by the sentencing court.

If, however, the judge €elects to impose a five-year period of parole ingligibility as a
component of the 10-year prison term, the defendant would be required to fully serve all five
years (or one-half) of his 10-year sentence before being considered eligible for parole. These
examples allow one to say without any exaggeration that with regard to actual time served by
defendants sentenced to prison, the imposition of a parole ineligibility period is clearly the
proverbial tail that wags the dog as far as the overall sentence is concerned. And it is this aspect
of the New Jersey’s sentencing scheme, perhaps above all others, that is absolutely critical in
understanding many of the amendments to the Code's sentencing provisions enacted by the
L egislature throughout intervening 28 years since the enactment of the Code itself.

B. THE PAROLE ACT OF 1979

The marked variation between the sentence imposed and the actual time served (in cases
where no period of parole indligibility is imposed) is directly attributable to the interplay
between the Code and the Parole Act of 1979 (Parole Act). The Parole Act was specifically
The New Jer sey Commission to Review Criminal Sentencing
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intended by the L egislature to compliment the then recently codified criminal code.
Pre-Code sentenced inmates became eligible for parole consideration under the Parole Act of
1948 (since repealed) without regard to whether the punitive aspects of their sentences had been
satisfied. Further, in terms of an inmate’ sfitness for parole release, the parole decision itself was
intensely discretionary. It involved not only the likelihood of recidivism but also the inmate’s
ability to assume a responsible role in society consistent with public welfare. Thus, under the
former parole system, the sufficiency of punishment was a highly relevant consideration in
parole determinations. The Parole Board was required to access whether the inmate had served
enough time in prison and been sufficiently punished in terms of society’s need for adequate
punishment and the inmate’ s progress towards rehabilitation.

In recognition of the more definite and longer sentences to be imposed under the Code,
the Legidature reformulated the Parole Act to reduce the discretion involved in parole decisions.
As enacted, the Parole Act provided that an adult inmate shall be released at parole eligibility
unless it is demonstrated by a preponderance of the evidence that there is a “substantial
likelihood that the inmate will commit a crime under the laws of this State if released.” N.J.S.A.
30:4-123.53(a). (Effective August 19, 1997 the Parole Act was amended to provide that an adult
inmate shall be released at the time of parole eligibility unless it is demonstrated by the
preponderance of the evidence that the inmate “has failed to cooperate in his or her own
rehabilitation or that there is a reasonable expectation that the inmate will violate conditions of
parole. ...”) The Parole Act effectively eliminated the parole discretion relating to adequacy of
punishment, which discretion the Legidature transferred substantially to the judiciary as a
function of its sentencing authority under the Code. The longer sentences and mandatory
minimum terms anticipated under the Code served to insure that the punitive aspects of the
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inmate’s sentence will be satisfied by the time parole digibility arrived. Parole decisions for
inmates under the Code cannot take into account or be based upon whether the punitive aspects
of a sentence as such have been satisfied. The parole decison must be confined solely on
whether in the case of inmate serving a sentence for an offense committed prior to August 19,
1997 there is a substantial likelihood for a repetition of criminal behavior or whether in the case
of inmate serving a sentence for an offense committed on or after August 19, 1997 the inmate
has failed to cooperate in his or her own rehabilitation or will violate the conditions of parole if
released on parole.

Parole eligibility of inmates sentenced under the Code is calculated pursuant to N.J.S.A.
30:4-123.51. This statute in turn provides that each adult inmate sentenced to a state prison term
shall be eligible for parole after having served a mandatory-minimum term or one-third of the
sentence imposed less commutation time for good behavior, work credits, minimum custody
credits and jail credits if applicable. Significantly, commutation or “good time” credit is not
earned based on the institutional conduct of the defendant. Rather, this credit is automatically
applied the computation of parole eligibility dates. Because commutation credit is based on the
balance of one-third of a term (less jail credit) of imprisonment where no period of parole
ineligibility has been imposed, a sizeable (if not vast) discrepancy between the prison term set
by the judge and the actual time served by the defendant to be eligible for parole consideration is
intrinsic to New Jersey’ s sentencing scheme.

Indeed, this unique facet of sentencing practice in New Jersey prompted the Legislature
in 1994 to add a subsection to the Code, N.J.S.A. 2C:43-2f, which provides that at the time of
sentencing, the judge shall explain the parole laws as they apply to the sentence, including the
approximate period of time in years and months the defendant will serve in custody before parole
The New Jer sey Commission to Review Criminal Sentencing
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eligibility and the number of jail credits the defendant has already earned. To effectuate this
provision in the Code, a court rule, Rule 3:21-4(i) was adopted by the Supreme Court of New
Jersey that same year. Because the rule comprehensively and plainly articulates the applicable

legal principles, it is presented herein full:

If defendant is sentenced to prison or jail, at the time sentence is imposed, the
judge shall state the approximate period of time defendant will serve in custody
according to the then current State Parole Board “ Parole Eligibility Tables.”

The judge' s statement, to be given after pronouncing the sentence, shall include
the following: “The purpose of this statement is to inform the public of the actual
period of time this defendant is likely to spend in jail or prison as a result of this
sentence. That actual period of jail or prison time is not determined by this
judge, but by the statutes of New Jersey as applied to this sentence by the State
Parole Board. In this case, that period of estimated actual custody is at least
years and __ months, according to the State Parole Board's published “Parole
Eligibility Tables” It is an approximate estimate. The estimate assumes
defendant will get full credit for good time, work time, and minimum custody
time, al of the credits being provided for by [The Parole Act of 1979]: if
defendant does not get those credits, the time served will be longer.

Furthermore, if at defendant’s parole eligibility date the Parole Board determines
there is a substantial likelihood defendant will commit a crime, parole will be
denied at that time. Presently more than 40% of defendants are not released by
the Parole Board at the time estimated in this statement, often serving another
year or more. The actual calculation can be complex, but for the majority of
defendants the total real time that is served for this sentence is approximately
what | have stated, namely _ yearsand __ months. This defendant has already
served _ months of that time. Defendant should not rely on this estimate, and in
particular, cannot rely on it on appeal. It isintended solely to inform the public.”

[Emphasis added].

The above language was subsequently truncated and redesignated as Rule 3:21-4(j) by an

amendment to the court rules in 2000. Nonetheless, the original rule accurately and clearly

delineates the authority and discretion allocated between the judiciary and the parole board with
regard to New Jersey’ s sentencing system.
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In jurisdictions characterized by indeterminate sentencing, a judge sentences a defendant
to prison for a range of time falling within parameters set by the Legislature. Under such a
system, a judge might, for example, sentence a defendant convicted of arson to prison for a
minimum of two and a maximum of 15 years. A parole board then decides how much time the
individual is actually confined in prison based on observations and findings by correctional
authorities who have been able to closely observe the defendant while confined.

In contrast to an indeterminate sentencing system, under a determinate-discretionary
sentencing scheme, a judge, when imprisoning an offender, imposes a precise term, e.g., five
years, within a prescribed range. The difference, therefore, between a determinate sentencing
structure and an indeterminate sentencing system is that a judge, rather than a parole board, sets
the specific term of imprisonment, rather than a broad range.

Based on the foregoing, the Code's sentencing scheme is, technically speaking, a
determinate sentencing system. Nonetheless, the drafters of the MPC and the Knowlton
Commission thereafter, explicitly sought to diminish judicial discretion while carrying forward
many features of indeterminate-sentencing schemes, which was the dominant sentencing
structurein 1950's America. Asobserved by Professor Kevin R. Reitz:

For prison cases, parole boards and corrections officials were the great
beneficiaries of the origina [MPC’s] plan, measured by their enhanced power to
determine actual punishment. Indeed, the single largest thrust of the [MPC’sg]
structural innovations was to shift discretion away from trial judges and toward
the “back end” of the system for choices going to durations of confinement.

The [MPC’s] strong preference for back-end authority grew from widely accepted
policy judgments of the 1950s, many of which have become discredited or
heavily qualified in the intervening years. For the majority of imprisoned
offenders, the Code assumed that rehabilitation should be the chief goal of applied
sanctions, that rehabilitation would in fact occur for large numbers of inmates,
and that parole and prison officials could organize their efforts to watch over

prisoners, sometimes, for many years, and sort those who had been reformed from
those who had not.
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The Knowlton Commission had indeed concluded that the “sound sharing of authority between
the court and the administrative organs of corrections, rather than a wholesale shift of power, is
the end to be achieved,” and thus wholeheartedly endorsed the philosophy espoused by the
MPC’s drafters. According to the Knowlton Commission, this distribution of authority “should
attempt to give the agencies involved the type of power and responsibilities that each is best
equipped to exercise, given the time when it must act, the nature of the judgments called for at
that stage, the type of information that will be available for judgment and the relative dangers of
unfairness and abuse.”

Suffice it to say, this perspective is in sharp, irreconcilable conflict with the truth-in-
sentencing movement that steadily gained currency across the country throughout the 1980’ s and
1990's. Truth-in-sentencing specifically refers to a range of sentencing practices directed at
reducing the uncertainty about the length of time that offenders must serve in prison, and of
guaranteeing that offenders serve prison terms that reflect the sentences imposed by judges.

Proponents of truth-in-sentencing assert that post-sentencing parole release discretion
frustrates rational sentence practice in several ways. First, proponents of truth-in-sentencing
assert that it perpetuates what one commentator characterized as “bark and bite” sentencing in
which the sentences pronounced in court are generally more severe than the time served in
custody. This in turn breeds disrespect of the sentencing system and cynicism about its
operation. In fact, Rule 3:21-4(j) is intended to convey to the general public what the “bite” of a
particular sentence actually is. Second, advocates of truth-in-sentencing believe that parole
release obscures judicial sentencing and, by diminishing its importance, diminishes the

credibility of reform efforts.
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The clearest legidative expression of truth-in-sentencing is the No Early Release Act
(NERA). Enacted in 1997, the first version of NERA provided that "[a] court imposing a
sentence of incarceration for a crime of the first or second degree shall fix a minimum term of
85% of the sentence during which the defendant shall not be eligible for parole if the crimeisa

violent crime ...." Pursuant to the original statute, there were three categories of violent crime:
(1) "any crime in which the actor causes death [or] causes serious bodily injury;" (2) where the
actor "uses or threatens the immediate use of a deadly weapon;” or (3) "any aggravated sexual
assault or sexua assault in which the actor uses, or threatens the immediate use of, physical
force."

In addition to the mandatory imposition of the 85% period of parole ineligibility, NERA
authorizes the sentencing court to impose a separate five-year term of parole supervision for
crimes of the first degree or a three-year term of parole supervision for crimes of the second
degree. The imposition of a separate parole term in effect increases the maximum sentence for
first and second degree crimes because it allows a defendant to serve more than 20 years for a
first degree crime and more than ten years for a second degree crime.

Under NERA, a defendant's commutation and work credits may reduce his maximum
sentence, but not the 85% parole disqualifier. The 85% rule also supersedes all but one or two
other parole disqualifiers. The practical effect is that almost all inmates with NERA sentences
"max out" on the same day that they become eligible for parole. For example, if the court
imposes a sentence of 20 years with aten-year parole disqualifier under this statute, the 10 years
is in fact meaningless since defendant will have to serve 85%, or 17 years, before being eligible

for release.
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Following the enactment of NERA in 1997, a great deal of litigation ensued over what
offenses constituted "violent crime[s].” As a result, the statute was significantly amended in
2001. This amendment dispensed with the "violent crime" language, and specified the offenses
to which NERA applies, including murder and extended term life sentences. The offenses
subject to NERA are: murder, aggravated manslaughter, manslaughter, vehicular homicide,
aggravated assault, disarming a law enforcement officer, kidnapping, aggravated sexual assaullt,
sexual assault, robbery, carjacking, aggravated arson, burglary, extortion, booby traps in CDS
manufacturing or distribution facilities, strict liability for drug-induced deaths, terrorism, and

producing or possessing weapons of mass destruction.
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V.

A.

STATUTORY CHANGES SINCE 1979

METHODOLOGY

The approach taken by the Commission to prepare this report was straightforward: all

legidative enactments pertinent to sentencing under the Code from 1979 to the present were

compiled and carefully scrutinized. Because the primary focus of this report are legidative

changes that: 1) altered the amount of punishment proscribed by the Code; and/or 2) modified

the sentencing architecture of the Code, the following typology was established to logically

categorize sentencing legidlation enacted since 1979:

Upgrades: Legidation that increases the degree of an existing crime, thereby increasing
the applicable range of punishment.

Reductions of Existing Punishment: Legislation that reduces the length or amount of
punishment (e.g., imprisonment and fines) authorized by the Code.

Mandatory Minimum Periods of Parole In€eligibility: Legidation that authorizes the
imposition of a mandatory, as opposed to discretionary, period of parole ineligibility as a
component of an ordinary or extended term of imprisonment.

New Fines: Legidation that authorizes the imposition of fiscal penalties in addition to
that authorized by N.J.S.A. 2C:43-3. This category includes both discretionary and
mandatory fiscal penalties and further encompasses “ assessments.”

I ncreased Fines: Legisation that increases existing fines, penalties, and assessments.

Extended Terms of Imprisonment: Legidation that specifically authorizes enhanced
punishment beyond the ordinary range based on a finding of aggravating circumstances
about the offense, offender or both. Includes both extended terms that are mandatory and
discretionary.
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= Anomalous Terms of Imprisonment: This describes a sentence authorized by the Code
that is not an extended term of imprisonment and does not conform to any of the
prescribed ranges (both ordinary and extended) for terms of imprisonment delineated by
the Code. Notably, only two anomalous sentences were authorized in 1979: murder, a
first degree crime, was punishable by a thirty-year sentence and first-degree kidnapping
was punishable by a prison sentence of between 15 and 30 years.

= Presumption Changes. Legidation that alters or abrogates, either expressly or
implicitly, the presumption for non-imprisonment established by in N.J.S.A. 2C:44-1d.

= Consecutive/Concurrent Changes: Legislation that governs whether multiple sentences,
i.e., sentences being imposed in the same judicial proceeding, shall be served
concurrently (side-by-side) or consecutive (back-to-back) to one another.

= Qutside of Chapters 43 and 44: Recall that the origina Code incorporated all relevant
sentencing provisions into two chapters: Chapter 43 defined the permissible modes of
punishment, and Chapter 44 enunciated with particularity the criteria for either
withholding or imposing those sanctions referenced in the preceding chapter. Provisions
that are not referenced in either chapter are denoted as such.

Legidation implicating one or more of the above categories was incorporated into the chart
depicted in Appendix A that serves as the cornerstone of this report. Conversely, the chart
excludes the many new crimes codified by Legislature that were graded in a manner consonant
with the origina Code's framework, i.e., as a first, second, third, or fourth degree offense
without a mandatory period of parole ineligibility. Similarly, the chart does not include statutory

mitigating or aggravating factors subsequently incorporated into the Code.

B RESULTS: THE RAW NUMBERS

From 1979 to the present, the Legislature enacted 112 bills that merited inclusion into the
chart. Importantly, several bills, including the Graves Act, The Comprehensive Drug Reform
Act and the Three Strikes law created or amended numerous provisions that fall within one or
more of the categories discussed in the previous section. For example, L. 1986, c. 172, is
counted only once but in fact increased punishment for two separate crimes, kidnapping and
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aggravated manglaughter. In this vein, the raw numbers significantly under-represent the scope

of the changes effectuated by the Legidature, a deficiency which is partially addressed by the

inclusion of a brief description of each piece of legisation in the chart.

1.

W e e o o o o

Therewereatotal of 112 legidlative changes since 1979:

50 included an upgrade

39 included a mandatory minimum

14 included an extended term provision

7 included a new fine

4 included an increased fine

18 included an anomal ous sentence

13 included a consecutive sentence provision

14 involved a change in the presumption for non-incarceration
0 involved areduction in punishment

39 were outside the provisions of Chapters 43 and 44

Of the 50 upgr ades:

10 included a mandatory minimum

1 included an extended term provision

6 included an anomal ous sentence

3 included a consecutive sentence provision

1 involved a change in the presumption for non-incarceration
11 were outside of Chapters 43 and 44

Of the 39 mandatory minimums

10 included an upgrade

8 included an extended term provision

2 included anew fine

16 included an anomal ous sentence

2 included a consecutive sentence provision

9 involved a change in the presumption for non-incarceration
1 involved areduction in punishment

24 were outside the provisions of Chapters 43 and 44
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Of the 18 anomalous sentences

6 included an upgrade

16 included a mandatory minimum

4 included an extended term provision

1 included a consecutive sentence provision

3 involved a change in the presumption for non-incarceration
11 were outside the provisions of Chapters 43 and 44

Of the 39 outside of Chapters43 and 44

11 included an upgrade

24 included a mandatory minimum

2 included an extended term provision

3included anew fine

2 included an increased fine

11 included an anomal ous sentence

8 included a consecutive sentence provision

8 involved a change in the presumption for non-incarceration

Of the 39 mandatory minimums

7 were enacted prior to 1987
32 were enacted in 1987 or later

Of the 18 anomalous sentences

3 were enacted prior to 1987
15 were enacted in 1987 or later

Of the 13 consecutive sentence provisions

2 were enacted prior to 1987
11 were enacted in 1987 or later

Of the 14 extended term provisions

1 was enacted prior to 1987
13 were enacted in 1987 or later
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C.

OBSERVATIONS

The following observations regarding the trajectory of statutory changes to sentencing

under the Code can rationally and objectively be derived from the Commission’s research:

Since the effective date of the Code, September 1, 1979, sentencing has moved only in
one direction: to provide for tougher punishment with longer periods of incarceration. To
use a descriptive and evocative term coined by a commission participant, sentencing has
become a “one-way ratchet” based on the proliferation of upgrades, mandatory periods of
parole indligibility, required consecutive sentences, mandatory and discretionary
extended terms of imprisonment, mandatory fines and increased penalties.

Not once in 28 years has the Legislature reduced punishment authorized by previous
legislation. In only one circumstance did the Legislature, in 1989, provide a narrowly
circumscribed escape mechanism for first-time Graves Act offenders. This provision
allows an dligible defendant to move for a reduction of his or her mandatory sentence
before the assignment judge. That motion, incidentally, can only be granted if the
prosecutor agrees that “the sentence under review does not serve the interests of justice. .
" Notably, this provision has been implicitly abrogated by the subsequent enactment of
the No Early Release Act.

The propagation of offense-specific anomalous sentences, mandatory periods of parole
ineligibility, as well as the implicit and explicit abrogation of the presumption against
imprisonment in an increasing number of enumerated circumstances, has distorted, if not
decimated, the original architecture of the Code’ s sentencing features. This development,
in turn, has greatly complicated the byzantine process by which sentences are determined
and imposed.

The complexities inherent in sentencing practice pursuant to a constantly shifting scheme
have been exacerbated by the impact of recent United States Supreme Court sentencing
jurisprudence. The elimination of the Code's presumptive term provision by the
Supreme Court of New Jersey in Natale — a ruling necessitated by U.S. Supreme Court
precedent - is but one notable example.
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A corollary to the above is that an integrated, comprehensive, and comprehensible
sentencing system is essentia for the fair and just application of the criminal law. Thisis
particularly true today because plea bargaining is the predominant means by which
criminal cases are resolved in New Jersey. Thus, it is not only judicial discretion that
must be appropriately guided, but prosecutorial discretion as well. It isfair to conclude
that New Jersey’s Code of Criminal Justice does not sufficiently account for the reality of
aplea-driven criminal justice system.

By authorizing mandatory parole ineligibility periods, mandatory extended term
provisions, and presumptive or mandatory consecutive sentencing, the Legislature has
significantly curtailed judicial discretion, especially with regard to sentencing for violent
offenses.

Arguably the most significant legidlative shift as been directed at increasing punishment
for drug crimes pursuant to the Comprehensive Drug Reform Act (CDRA). The CDRA
was the first comprehensive legidation that authorized mandatory periods of parole
ineligibility, mandatory fiscal penalties, and mandatory extended terms of imprisonment
for numerous non-violent drug offenses.

A key provision of the CDRA, N.J.S.A. 2C:35-12, states that whenever adrug offense
specifies amandatory term of parole ineligibility, a mandatory extended term with a
mandatory minimum sentence, or an anti-drug profiteering penalty then “the court upon
conviction shall impose the mandatory sentence. . . unless the defendant has pleaded
guilty pursuant to a negotiated agreement, or, in cases resulting in trial, the defendant and
the prosecution have entered into a post-conviction agreement which provides for a lesser
sentence. ...” Put bluntly, this provision confers essentially final sentencing authority
in many drug cases to prosecutors, and has been the subject of significant and recurring
litigation since its enactment. There is no comparable provision in the Code governing
the disposition of violent crimes. Furthermore, in a 1998 decision, State v. Brimage, the
Supreme Court of New Jersey directed the Attorney General to promulgate new, uniform
guidelines to govern plea agreements in cases implicating N.J.S.A. 2C:35-12. The new
“Brimage Guidelines’ became effective on May 20, 1998. For purposes of this report, it
is sufficient and accurate to note that the Brimage Guidelines constitute a complex
sentencing scheme (similar in design to the Federal Sentencing Guidelines) overlaid on
an already intricate sentencing structure.

Based on the growing number of parole ineligibility periods, particularly those authorized
by the No Early Release Act and the Comprehensive Drug Reform Act, which reflect the
trend in New Jersey toward truth-in-sentencing, it is absolutely necessary to revisit and
reexamine the present method of computing parole eligibility pursuant to the Parole Act
of 1979.
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The Code's rigid dichotomy between probation and imprisonment has remained fixed
despite a recognized need for more flexible alternatives — punishments that in harshness
fall between prison and probation — that has led many states to experiment with
intermediate sanctions, such as day reporting centers, house arrest, electronic monitoring
and so on.

As sentencing under the Code has become progressively tougher, no legidative
allowance or dispensation has been made for juveniles sentenced as adults. This despite
significant legislative changes to provisions governing transfer or “waiver” of juvenile
offenders to adult criminal court. The most significant of these changes occurred in
2000. Inahill signed into law by then-Governor Christine T. Whitman, juveniles 16 and
17 years old charged with any one of a broad array of serious offenses are now
automatically waived to adult court once the prosecutor files a motion seeking waiver and
probable cause is established that the offense occurred. In these cases, the rehabilitative
potential of the juvenile is totally absent from the equation as to the appropriateness of
waiver, thereby almost completely eliminating judicial discretion from the waiver
determination.

The Legidature has focused on sentencing enhancement while failing to routinely prune
the Code of sentencing provisions that have been supplanted by more recently enacted
provisions or provisions that have been rendered constitutionally infirm in the wake of
the United States Supreme Court’s watershed decisions in Apprendi v. New Jersey and
Blakely v. Washington:

= The former circumstance is exemplified by the 1981 Graves Act, which
has been almost entirely superceded by the No Early Release Act (NERA)
as amended in 2003. That legidation enumerated all but one of the
predicate crimes that also trigger enhanced sentencing under the Graves
Act. NERA, however, requires the imposition of a much longer period of
parole ineligibility than the Graves Act.

= The latter circumstance is definitively illustrated by the fact that the
provision that requires the imposition of a presumptive term of
imprisonment, N.J.S.A. 2C:44-1f(1) remains in the Code despite being
unambiguously declared unconstitutional under both the state and federal
constitutions by the Supreme Court of New Jersey in 2005 in State v.
Natale. That same year the Supreme Court likewise declared the Graves
Act extended term provision uncongtitutional in State v. Franklin. That
provision also has yet to be excised from the Code.
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Appendix A

Statutory Changesto the Code
1979 to the Present
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